EU-Russia relations have never been simple. On the one hand, these two international actors have common values and interests. On the other
Partnership and Cooperation Agreement (PCA) 2 entering in force. however, current situation, even legally, is not as cloudless and as hopeful as it was 20 years ago. the PCA has become obsolete; most of its provisions are out of force. in spite of the depletion of the eu-russia legal basis, the negotiations on a New Basic Agreement have stagnated. in best case scenarios, it has led to the increase of soft law instruments.
After the ukrainian crisis of 2014, the eu and russia have entered a new era. the russian Ministry of Foreign Affairs stressed in its official statement regarding the anniversary of the PCA that the strategic nature of the eu-russia partnership has been placed in doubt.
3 this was clearly expressed by the eu high representative, Mogherini, in 2014 4 and more recently by the european Parliament in the resolution of 10 June 2015. the european Parliament stressed that the eu cannot envisage a return to "business as usual" and has no choice but to conduct a critical re-assessment of its relations with russia. it highlighted that due to its actions in Crimea and in eastern ukraine, russia can no longer be treated or considered as a "strategic partner. " unfortunately, the new era of the eu-russia relations is an era of confrontations, an era of brinkmanship. it is likely that this contestation might breed even more brinkmanship further down the road. the ukrainian crisis of 2014 is more likely a question of competition for the Parties than a question of conflict. After 20 years of partnership and good neighborliness, it sounds illogical, but it is a reality. this brinkmanship is marked by mutual sanctions between the eu and russia. the eu-russia bilateral sanctions have led to mutual disbenefits but they have failed to succeed in crushing the eu-russia balanced relations in main sectors of economic interconnections such as energy, investments and manufactured goods trade. of course, a new era of the eu-russia relations won't be smooth and simple. it is down but not out.
this article concerns the modern legal aspects and modern legal circumstances surrounding the eu-russia relations in the light of recent events and the deterioration of relations between russia and the eu in general. in this framework, an account is given of the eu's reaction to the ukrainian conflict in the context of the eu Common Foreign and security Policy and of the eu restrictive measures as well as in the context of the russian countersanctions. special attention is paid to the eu Court of Justice case-law in the field of the restrictive measures.
Pre-Sanctions Experience in the EU-Russia Relations
the years of the eu-russia strategic partnership brought a number of positive results, especially in creating a comprehensive legal basis between the parties. Modern eu-russia relationships are essentially based on three legal layers. the first layer is the eu-russia PCA and other eu-russia bilateral agreements. the second layer consists of "roadmaps" for the establishment of four eu-russia Common spaces, which should be considered soft law instruments. the third layer covers the russian legislation and the eu acquis within the eu-russia sectoral cooperation. 6 unfortunately, due to its diversified nature, this legal framework is not sustainable and has in the meantime become significantly depleted. russia's wto accession in 2012 resulted in many provisions of the eu-russia PCA having become outdated. 7 to accommodate this new legal context, the eu and russia concluded a number of sectoral trade agreements in 2011 but their effective implementation may face difficulties due to the lack of a new eu-russia framework agreement. 9 Between 2008 and 2011, the parties agreed on several key points of the future agreement, but in december of 2011 they decided to delay the negotiations. during the eu-russia summit in yekaterinburg in June 2013, the parties agreed to reconsider the negotiation process.
10 however, the ukrainian crisis pulled the New Basic Agreement negotiation process from the eu-russia agenda.
11
At the same time, the eu-russia PCA continues to set out the basic principles of eu-russia relations. Art. 2 of the PCA considers respect of human rights and other democratic principles of the helsinki Act 1975 and the Charter of Paris for a New europe 1990 as an essential element of the partnership. Although these provisions do not take into account the russian membership in the Council of europe and the Convention for the Protection of human rights and Fundamental Freedoms 1950 as well as the adoption of the eu Charter of Fundamental rights in 2000, they constitute an important aspect of the "shared values" between russia and the eu.
12 Moreover, russian courts in practice recognize a direct link between these provisions of the PCA and the provisions of the Constitution of russia 1993. 13 the principles and other provisions of the helsinki Act 1975 have always impacted on the relations between russia and the eu and its Member states. in particular, the good neighbourliness principle is manifestly reflected in such common measures as the facilitation of visa treatment, 14 encouraging local cross-border traffic 15 and supporting cross-border cooperation programmes. russia signed new agreements 9 Joint statement of the eu-russia summit on the Launch of Negotiations for a New eu-russia Agreement, khanty-Mansiysk, 27 June 2008, 11214/08 (Presse 192 with Latvia 16 and estonia 17 on the delimitation of borders. the eu created a special instrument to facilitate the production of transit documents for russian citizens transiting eu territory from the kaliningrad region to other parts of russia and back.
18
Both parties in the framework of the Common space on Freedom, security and Justice have made beneficial practical steps in the field of border migration control and combating cross-border crime. russia has never been a part of the european Neighbourhood Policy but the Parties have historically tried to implement good neighbourliness in the practice of their partnership
The EU Sanctions Due to the Crimean Crisis
A new era in the eu-russia relations started during the ukrainian crisis of 2013-2014. the political games of the ukrainian President yanukovich, who was preparing the New Association Agreement with the eu and, at the same time, was searching for ways to enter the eurasian economic union to acquire double benefit from a discordance between two integration projects, led to the worst case scenario. After the rebellion in kiev and yanukovich's escape from the country, ukraine faced challenges of centrifugal forces from its east and south ends which were supported by russia.
the Crimean Autonomy and City of sevastopol refused to recognize a new ukrainian government in kiev. they declared its independency on 11 March 2014 19 clashing with the ukrainian Constitution 1996 and appointed the referendum on their union with russia within 5 days. earlier in the beginning of March the leaders of the self-declared Crimean Republic appealed to russia to "protect" them from the new kiev government. 20 european Council, adopted their conclusions stressing that the eu had condemned russia for the "illegal annexation" of Crimea and would never recognize it.
29 the eu postponed all negotiations and cancelled regular summits with russia. the european Commission was engaged to work out the sanctions against russia according to Art. 29 of the treaty on european union (teu) and Art. 215 of the treaty on the Functioning of the european union (tFeu), as well as to support sanctions at an international level.
Although the uN security Council could not take any decision on Crimea due to the russian veto and China's distinct position on the matter, on 27 March 2014 the uN general Assembly adopted their resolution 68/262 where the Crimean referendum was recognized as "having no validity. " 30 declaiming against separatism, the British Premier Minister, Cameron, referred to the Crimean referenda as "farcical. " 31 there is no debate in the academic community outside russia: scholars consider the activity of russia in the Crimean case as an "illegal annexation. " 32 Müllerson agrees that the russian activity in Crimea is characterized as "aggression" in accordance with the uN resolution 1974 and is in breach of the helsinki act 1975.
33 however, Müllerson notes that "russia had good teachers" 34 in the Kosovo case 35 and is trying to follow the kosovo formula, "illegal but legitimate" in the Crimean case. russian academics differ in the appraisal of the Crimean situation.
37 some of them are recognizing the illegal nature of the annexation of Crimea, 38 and others are support the russian official position on reunification of russia and Crimea.
39 they often make historical evaluations. indeed, Crimea was detached from the russian soviet Federative socialist republic and was handed over to the ukrainian soviet socialist republic on the grounds of outrage of the Communist Party by the decision of Presidium of supreme soviet of the ussr 1954 without any legitimate procedures, consultations or plebiscites.
40 it stands to reason that gorbachev qualified the Crimean referenda as an act of "correct mistakes" of the soviet past. 41 some russian academics agree with Müllerson that the key for understanding the Crimean case lays in a corridor of the international Court of Justice (iCJ) opinion on Kosovo.
42 the next question to be raised is whether it really makes sense to search for parallels with the scottish referenda on independency in september 2014 or with the aborted "unconstitutional" independence referendum in Catalonia in october 2014 in context to the Crimean case. 43 it is obvious that we are living in an era of new challenges for international law.
Maidan and followed conflicts within the territory of ukraine, including the issue of Crimea, have poisoned both the ukrainian-russian relations and the eu-russia relations. the eu has introduced political and economic sanctions against russia. All the "packages" of the sanctions were coordinated by the eu with its Atlantic partners -the usA and Canada. russia has responded to them accordingly.
the "first package" of the eu sanctions against russia were introduced in accordance with the Council Conclusions on the ukraine case of 3-4 March 2014 after the above-mentioned events regarding Crimea. the eu Council's conclusions supported international sanctions against russia (canceling the g8 summit in sochi, suspending negotiations on entering russia to the oeCd, supporting efforts at the uN level) and introducing sanctions at eu-russia bilateral level. At eu-russia level, the group of the eu sanctions against russia include:
-suspending negotiations on the New Basic Agreement; -suspending visa dialog; -canceling the next eu-russia summit, and -sanctions on the ground of the Commission proposal according to Art. 29 of the teu and Art. 215(2) of the tFeu. directly concerned russia as a state and aimed to introduce the sectoral economic restriction in the eu-russia relations. these measures form the second group of the eu restrictions in the framework of the "third package" of sanctions against russia. this group of sanctions is not heterogeneous. it means that measures taken were a result of a compromise between the eu Member states. First of all, in the banking sector, decision 2014/512/CFsP and regulation 833/2014 imposed restrictions on the purchasing of european financial instruments to the russian state participation banks. 58 A list of these banks is contained in Annex i to the decision 2014/512/CFsP and in Annex iii of the regulation 833/2014. they include five of the largest banks of russia.
59 imposed by the eu Council, restrictions refer to using the financial instruments -not relating to lending, attracting deposits and transferring payments but not affecting branches of the credit institutions. secondly, these measures have prohibited supplying arms and military equipment from the eu to russia (Art. 2 of the decision 2014/512/CFsP). thirdly, they have prohibited supplying the dual-use goods from the eu to russia, (Art. 3 of the decision 2014/512/CFsP). 60 Fourthly, the documents have introduced a prior approval (authorization) for trade in products and technologies with russia within energy industry.
the third group of sanctions is aimed at expanding the ban list. 61 After this amendment the eu black list accounted 118 positions. it has covered 95 persons, 9 associations and groups and 14 legal entities, including one bank. still unclear legally. Besides, it is obvious that the ukrainian authorities are partly responsible for the tragedy: the incident happened within the ukrainian territory and ukrainian official had not closed the flight routes above the zone of combat activity. on these grounds family members of the wreck passengers have broken actions against ukraine before the european Court of human rights. in september 2014 the deteriorating situation in eastern ukraine and violent fighting between the ukrainian army and the so-called "pro-russian rebels" pushed the eu to add to the conditions of the terms of the sanctions.
62 these additions to the eu sanctions against russia included new restrictions through amendments of existing eu acts. however, these measures were adopted by the Council at the same time the First Minsk arrangements on ceasing fire were reached. it has put such sanctions under question since the beginning of its implementation. russia refrained from any responding measures.
Firstly, the eu ban list has expanded by 24 new persons. 63 secondly, the eu Council has introduced three new ban lists: (a) List of russian enterprises of defense industry, which were excluded from the eu investments and credit market, (b) List of russian enterprises of energy industry, which were excluded from the eu investments and credit market, (c) List of russian enterprises of defense industry, which were under prohibition in relation to export dual-use goods from the eu. 64 Moreover, the eu novels have stepped the restrictive measures up concerning the access of several of the largest russian banks to the eu financial market.
All sets of sanction terms are repeatedly extended and updated. they exist until present day.
Russia's Countersanctions
russia did not seriously react on the first two sets of sanctions. the state duma and the Federal Council adopted their statements from where they had condemned 62 the eu and ukrainian authorities distrust russia in cases of using its military forces in the ukrainian east. russian authorities officially reject all apprehensions and explain the detention of the russian soldiers within the ukrainian territory as confusion at the ukrainian-russian boarder. See heather saul, Ukraine Crisis: Russian Soldiers Captured in Conflict Area Crossed Border "By Accident," the independent, 26 August 2014 (Jun. 1, 2017), available at http://www.independent.co.uk/news/ world/europe/ukraine-crisis-russian-paratroopers-captured-in-conflict-area-crossed-border-byaccident-9690752.html. the eu for the sanctions against russian officials.
65 "you should be ashamed, " answered the russian Ministry of Foreign Affairs, spotting Cold war-style language. 66 Besides, russia responded to the eu sanctions against the economic sectors. in accordance with the russian President's decree of 6 August 2014, 67 the russian government introduced certain special economic measures aimed to provide security. 68 these measures included the banning of importing agricultural products, raw and food from countries which had introduced sanctions against russia before. thus russia blocked european agricultural exports to russia totalling 11.8 billion euros.
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More recently, in May 2015 russia imposed travel bans on 89 eu citizens, including politicians and officials from eu member states such as germany, Poland, the Baltic states, uk and sweden who criticized Moscow's annexation of Crimea. the decision was taken in response to hostile acts against the russian Federation, including the blacklisting of russian citizens. Furthermore, the russian economic countersanctions were contested in the supreme Court of russia. For the first time, it refused to exclude some seafood products from the russian ban list for imported products in the case of the Murmansk Rybokombinat company in 2014.
71 in 2015, the supreme Court of russia rejected the claim of the society for consumer rights protection "Public control in action" to annul President's and government's acts on economic countersanctions.
72 the last thing, in March 2017 the supreme Court considered the action of the Oktoblu company against the Customs body decision grounded on the government's act on economic countersanctions. the result was similar; the supreme Court dismissed the action. 73 Although these attempts were unsuccessful, they vividly demonstrate that the sanctions always concern both of Parties.
What is Wrong with the Sanctions?
it sounds rather strange but, in wider context, eu sanctions against russia have always stood behind the eu-russia relations. of course, eu anti-dumping sanctions and sanctions within the framework of the eu competition policy 74 are impossible to compare with the recently adopted restrictive measures pursuant to Art. 29 of the teu and Art. 215 of the tFeu. however despite the more negative impact on the economies of the parties, new sanctions have not crushed the eu-russia balanced relations in the main sectors of economic interconnections, e.g. energy supplies, investments in industry or trade in manufactured goods.
sanctions always have consequences for both parties. the european business community has reacted to the eu sanctions against russia in a lukewarm manner. 75 its own attitude to the political sanctions. 77 russian countersanctions have led to inflated prices on food within the russian domestic market and have cost an arm and a leg for russian people even more so than the eu sanctions. 78 Moreover, the adoption of sanctions has not led to a change in behavior by russia but has attracted negative reactions from the business world. if anything, the eu restrictive measures have exacerbated eu-russia relations and have led russia into cooperating more actively with China, south korea, vietnam and other Asian countries.
79
Apart from debates about the legality or illegality of the sanctions in international law, 80 it is crucial to point out the archaic of these actions nowadays. indeed, when we impose unilateral restrictive measures, we enter terms that can be qualified as kind of retorsions (stop lists) or reprisals (countersanctions). these things are common for the classical era of international relations; they have been obsolete for a long time. Archaic behavior requires an alternative in terms of the principle of the peaceful settlement of international disputes, which is opposed to all types of "annexations, " "retorsions" and "reprisals. "
the sanctions imposed by the eu are questionable due to their unilateral nature. in fact, they were adopted outside the context of the uN security Council. they may also be incompatible with eu legal standards. As stated by the conference of the representatives of the Member state governments, respect for fundamental rights and freedoms implies, in particular that proper attention is given to the observance and the due process rights of the individuals or entities concerned [by restrictive measures]. For this purpose and in order to guarantee a thorough judicial review of decisions subjecting an individual or entity to restrictive measures, such decisions must be based on clear and distinct criteria. these criteria should be tailored to the specifications of each restrictive measure. 's Food Sanctions Hurt More?, CBs Moneywatch, 7 August 2014 (Jun. 1, 2017 , available at http://www.cbsnews.com/news/will-russian-food-sanctions-affect-westernagriculture. Although the Council has a broad discretion to adopt CFsP decisions, including those freezing the assets of individuals, the Court of Justice has the authority to review these decisions, and where blacklisting an individual is based on facts that are materially inaccurate and there is a manifest error in the assessment of facts, the Court can annul that decision, as has happened in several cases.
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Although the Court considered these measures to be illegal, this has not prevented the Council from re-enacting them, after amending the statement of reasons at the basis of the listing. this is what happened in the Ternavsky case 83 concerning a Belarusian national.
several russian nationals have introduced annulment actions before the eu general Court, contesting the eu restrictive measures on human rights and other grounds (including the breach of the PCA) 84 or in terms of their legal basis. 85 in the Rotenberg case 86 the general Court demonstrated controversial results. Arkady rotenberg is a russian businessman, who is intimately affiliated with President v. Putin. in 2014 rotenberg was introduced by the eu Council to the list of persons who are covered by the first set of sanctions. however, the Court upheld his claim partially. the Court recognized the whole scope of restrictive measures to be invalid against him in 2014, but confirmed the validity of the extension of these measures on him in March 2015 due the fact that rotenberg's company was implementing projects for transport infrastructure between Crimea and the krasnodar region.
Besides, in the Almaz-Antey case 87 the general Court rejected the claims of the russian company and retained the restrictive measures against it. the "Almaz-Antey" company is one of the largest producers of weapons in russia, in particular, "groundto-air" missiles, which were presented in donbass in 2014. the russian company denied any direct involvement in the process of the destabilization of ukraine and demanded the defrosting of its assets for 2015-2016. however, the Court did not consider in detail the issue concerning manufactured weapons supplied to donbass. the Court ruled that the risk of the company's illegal activity might be sufficient for a decision to freeze its assets.
A preliminary ruling before the Court of Justice was also initiated. this was raised in the uk by an oil company, Rosneft, owned in part by the 90 where he proposed to reject all the pleas of the russian company. the court rarely discords from the Advocate general's conclusions.
After 10 months, the eCJ delivered its judgment in this case on 28 March 2017. 91 As expected, it acknowledged all basic conclusions of the Advocate general. Following the Advocate general opinion, the Court confirmed its jurisdiction in this case. 92 Although the Advocate general opinion contained some politically controversial evaluations regarding the Council motivations and reasons in imposing restrictive measures, the Court, in its judgment, did not analyze specific reasons and actions, but referred to a broad discretion of the Council powers to take political measures in the context of the CFsP. in fact, the Court resorted to the political question doctrine 93 confiding itself to a legal interpretation of the treaties and related Council acts. it is also worth noting that the Court, for the second time in its practice, interpreted the eu-russia PCA provisions in the Rosneft case.
rotenberg was not the only individual from the ban list, who appealed to the eu Court of justice. in the Kiselev case, 94 the general Court also rejected all claims of the complainant. it seemed that the claim of the russian pro-government journalist dmitry kiselev had to be satisfied against the backdrop of the judgment in the Mikhalchanka case, 95 where the Court excluded his Belarusian colleague from the eu's ban list. however, the Court pointed out that this was a different situation. in particular, the criterion of "active support, " applied by the Council to the applicant, is broader than those, based on responsibility, at issue in the case that gave rise to 96 in addition, the restrictions imposed by european law do not interfere with his journalistic activities in russia and do not violate his right to express his opinions as a russian citizen in his state.
these recent developments turned out to be bitterly disappointing for russian individuals and companies affected by the eu restrictive measures. Currently, all further attempts to challenge the restrictive measures imposed due to the crisis in Crimea and donbass will be useless. 97 All claims of this kind will be dismissed in accordance with the conclusions of the Rosneft case and the general Court established practice.
Conclusion
with the ukrainian crisis, the deterioration in eu-russia relations has reached its lowest point. the Parties have introduced mutual restrictive measures to each other. the eu has imposed two groups of sanctions against russia due to the Crimean crisis and due to the situation in the south-east of ukraine. russia reacted to the second group of the eu sanctions by countersanctions.
Nevertheless, the eu-russia relations have never deprived us of positive incentives and hopes.
98 the eu external relations Council formulated five short term principles to relations with russia in March 2016. 99 Furthermore, the idea of a Common economic area from the Atlantic to the Pacific is still on the agenda of russian external activity in accordance to its Concept of foreign policy 2016. 100 the "war of sanctions, " which has frozen official contacts and negotiations has not achieved anything. this crisis can only be overcome through dialogue. however, at the moment, the main critics of the eu sanctions amongst eu Member states (Austria, the five principles guiding the eu's policy towards russia are: 1). implementation of the Minsk agreement as the key condition for any substantial change in the eu's stance towards russia; 2). strengthened relations with the eu's eastern partners and other neighbours, including in Central Asia; 3). strengthening the resilience of the eu (for example, energy security, hybrid threats, or strategic communication); 4). the possibility of selective engagement with russia on issues of interest to the eu; 5). Need to engage in people-to-people contacts and support russian civil society. greece, Finland, italy and spain) are too weak to convince the other members to lift them. Perhaps, the Brexit and donald trump's us Presidency will be able to have a political effect in order to abolish the second set of european sanctions and the russian countersanctions. these sanctions can be lifted in the meantime. the eu sanctions of the first group will be kept for a long time. hopefully, both of the Parties will be able to cancel their mutual "war of sanctions. " the sanction policy is unreasonable and destructive, especially, concerning the Minsk ii Arrangements and the beginning of peaceful resolvements in the Donetsk region and the Lugansk region of ukraine.
